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In the Matter of the Arbitration

Between
Riverside Unified School District Arbitrator’s
And Opinion And Award
Riverside City Teachers Association CSMCS No. ARB-03-2214
Issue: Contract Interpretation — Pay for Joseph J. Woodford , Arbitrator
Additional Work September 7, 2004

Procedural Background

On or about December 17, 2003, Dennis Hodges, de&masRiverside City Teachers Associat
(Association) filed a Level Il grievance in writingth the Riverside Unified School District

(District) on behalf of Sherry Oldfield (Grievan@lenn King, Assistant Superintendent Hun
Resources, denied the grievance in writing on Jarzlg 2004 (JX 2). Using the services of
California State Mediation and Conciliation Servideseph J. Woodford, was appointed as

Arbitrator. On July 15, 2004, at the District off& in Riverside, California the arbitration

hearing was held. The hearing was conducted inrdance with Article XIX of the 2002-200%

Collective Bargaining Agreement between the Distiitd Association (JX 1 or CBA).

Marianne Reinhold, Attorney at Law, representedAblsociation. The District was represent

by J. Michael Summerour, Attorney at Law. Othettiparpresent at the hearing included:
For the Association

Karen Kyhn, California Teachers Association staff

Karen Bost, California Teachers Association staff
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Dennis Hodges, Association Past President
Sherry Oldfield, School Psychologist and Grievant
For the District
Glenn King, Assistant Superintendent Human Resasurce

Jan Michelson, Payroll Manager

No jurisdictional issues were raised. Both the iistand the Association were afforded a ful
and complete opportunity to be heard, present eceland examine and cross-examine
witnesses. All witnesses testified under oath. District audiotaped the hearing, with the
stipulation the Association and Arbitrator wouldee/e a copy. The tape was subsequently
found inaudible. The parties elected to file pastéiting briefs. On August 27, 2004, the

Arbitrator received the last brief.

Issue For Arbitration

At the outset of the hearing the Association anstridit stipulated to the submission of the
following issues:
1. Did the District violate the 2002-2005 Agreement @ertificated Bargaining Unit whe
it paid grievant for additional hours of serviceguant to an hourly rate based on the
amount of $80,075, divided by 193 days, dividedBlhours?

2. If so, what is the appropriate remedy?
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Pertinent Contract Provisions
The 2002-2005 Agreement For Certificated Bargaitimg between Riverside Unified Schog

District And Riverside City Teachers AssociationAZNEA was received into evidence as J

Exhibit 1. The pertinent provisions Joint Exhibjtidclude:

Article IV — Association Rights, Section 4 — Reledsme (E)

“ The Association shall reimburse the District at basic daily substitute rate of pay for the
release of the Association President for the regwlarkyear of one hundred eighty-five (185
days. The Association shall fully reimburse thetifiisfor all salary, retirement, and payroll
related costs for the release of the Associatiogskient for all contracted workdays beyond

regular work year. The method of payment for trests shall be semiannually.”

Article X — Hours of Employment, Section 4 — ExteddNorkyear and/or Workday Employe
“An employee required by the District to work malays than the regular workyear or more
hours than the regular workday, except as provige8ection 1D above, shall receive additig
compensation by being assigned to a different gadahedule (I.M.S. specialists, counselors
and psychologists, for example), or additional salschedule (coaches, high school band
directors, high school choir directors, high schpelp squad and drill team sponsors, for
example), or paid at their regular daily rate faaah excess day (I.M.S. specialist, bilingual 3
special education teachers, librarians, and couoelfor example). For purposes of this
section, regular full-time K-12 Independent Stughchers shall be compensated on the regt

teacher salary schedule for their regular workdaydgfined in Section 2.”

Appendix Al, which is the Teacher Salary Schedshewing anniversary increments on

columns C, D, E and F at 20, 24 and 28 years ofcem the Riverside Unified School Distri
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Appendix A1-B, which is the Teacher Salary Schedhlewing per diem rates of pay based on

185 workdays. It does not show anniversary incrémen

Appendix A1-C, which is the Teacher Salary Scheflerear Round Teachers with per diem

rates of pay based on 182 workdays. It does nat stmmiversary increments.

Appendix A2-B Salary Computation

“The District adopts the school calendar which detenes the number of days an employeel|is

required to be in attendance. Computation of thiégydate, in accordance with E.C.45041, w|l

be the basis for payroll deductions or for a wosgkipd less than the normal full year.”

Appendix A3, Anniversary Increment

“ Definition

The Anniversary Increment is recognition of empdsy@ho, in positions requiring certification,
have given satisfactory service to the District @oedhmunity for many years.

Service is interpreted as regular contract employnie a position requiring certification of not
less than 60 percent of full-time, summer sengasot applicable. District-granted medical o
military leave shall be counted in the years olvgms.

Requirement
Service as employee in the District in accordanith definition above.
Stipend

1. At the beginning of the school year following tompletion of nineteen (19) years of service
in the District, an employee's contract shall irddua 2.5% stipend.

2. At the beginning of the school year following tompletion of twenty-three (23) years of
service ill the Distinct, an employee's contraalsmclude a 5% stipend.

Arbitrator’s Opinion and Award 4
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3. At the beginning of the school year following tompletion of twenty-seven (27) years of
service in the District, an employee's contractlsimelude a 7.5% stipend.

An employee who works 75% of any school year dealjiven service credit for one (1) full
year.

For column AB the above anniversary stipends diafjranted to unit members who acquirg
15 or more years of service with the District aguolfy 1, 2000. Payroll shall calculate the
anniversary increment for Column AB.

Appendix A4, which is the Psychologist Salary Sahledbased on 193-day work year. It stat
in pertinent part, Additional workdays will be paid at the assignedyeate.”

Appendix A4-B, which is the Psychologist Salary &thle based on 208-day work year. It s
in pertinent part, Additional workdays will be paid at the assignedydeate.”

Excerpt From California Education Code
Section 45041

“A person in a position requiring certification

qualifications who serves less than a full sch@aryshall receive
as salary only an amount that bears the same tatithe established
annual salary for the position as the number of kiry days he
serves bears to the total number of working days pistitutes in
the annual school term, and any other day wherethployee is
required by the governing board to be present atdthools of the
district. Notwithstanding any provisions of thi€sen to the
contrary, a person in a position requiring certdton

gualifications who serves a complete semester sbedlive not less
than one-half of the established annual salarytfer position.

This section shall not be so construed as to pretvenpayment of
compensation to a person while on leave of abseshem the payment

of the compensation is authorized by law.
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In the event any such person dies during the dgleao, his

estate shall be entitled to receive, as salary otedtie decedent,

an amount that bears the same ratio to the estaddisannual salary
for the position as the number of working daysdreed bears to the
total number of working days plus institutes in &maual school
term, and any other day when the employee wasnestjby the
governing board to be present at the schools ofltbtict, less

any salary paid to the decedent prior to his déath.

Factual Background

Sherry Oldfield, Grievant, is employed by the Dadtas a School Psychologist. She was
assigned to work 193 days during the 2003-2004dgfear. School Psychologists, including
the Grievant, with a 193-work year assignment vpatid based on the salary schedule foung
appendix A4 of the CBA. Her placement on the sasahedule was at step 9, which was

$80,075. The Grievant commenced her employmentthélDistrict in 1965. Thus she had o
28 years of service with the district, which quatlif her for an additional 7.5% or $6,006

Anniversary Increment as set forth in Appendix A3h@ CBA. During the 2003-2004 school

year the Grievant’s annual salary, including lorigemcrement was $86,081 (JX 2).

At the District’s request the Grievant worked anlitidnal 10 days during the 2003-2004 sch

at

ver

ool

year. The District paid the Grievant for each holuadditional work at an hourly rate calculated

by dividing $80,075 by 193 days, divided by 8 hours
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Position Of The Parties

Association

The Association contends that the CBA requirescieulation for additional hours (days) wd
include the $6,006 anniversary increment. Thusthely rate calculation should have been
$86,081 divided by 193 days, divided by 8 hourse Agsociation further contends that base
upon the clear language of Article X, section 4j #re plain meaning of the language of the
CBA, the Grievant’s hourly rate can only be caltedaby including the anniversary incremet
The Association argues that an internally consistearpretation of CBA Article X, Section 4

with other provisions of the CBA, including appecel Al, A4, A4-B and Article IV, Section

requires the inclusion of the anniversary incremenlte hourly rate computation. Additionally,

the Association contents that Education Code Sedtt®41 and A2-B requires inclusion of
anniversary increments in the calculation of satiguctions for incomplete work years. Thi
the same calculation prescribed by Article Iv, #ct(E). Thus logic, common sense and
consistency require that the same method be used edlculating regular daily rate for extrg

days worked.

District
The District maintains the Grievant was properliddar her additional 10 days of work. The

District contends that Article X, Section 4 mustibirpreted in light of CBA appendix A1-B

and A1-C, which by silence excludes anniversaryements from daily rate computations for

teachers. The District further contends that dudoldective bargaining, that the daily rates s{
forth in CBA appendix Al-B and A1-C were specifigateviewed, discussed and negotiated
between the Association and the District. Additibnahe District contends that for at least tk
last 14 years the District has never paid anyfaeated employee for extra work based on a

regular daily rate formula, which included longg\stipends or any other stipends. The Dist
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asserts the Association is trying to add contraagliage that was not agreed to in negotiatig

making stipends a component of daily/hourly ratewdations.

Discussion and Opinion
The question dividing the Parties in this procegdswhether the anniversary increment is
included in the calculation of “regular daily (hbgrrate” paid to grievant for 10 days she
worked beyond her regular 193-day work year. Theo&gtion claims the CBA requires the
inclusion of the anniversary increment in the cltian of regular daily rate used to pay the
Grievant for extra days of work. The District, hoxee, maintains the anniversary increment

never meant to be part of the calculation.

n

was

In any dispute over the interpretation and apphcabf the provisions of a collective bargaining

agreement, the task of an arbitrator is to aseednad apply the mutual intent of the parties. |
well settled that the most reliable indicator oftaal intent is the words used by the parties i
their labor agreement. When the terms of the desplanguage are clear, the arbitrator must
full effect to the meaning of those terms. If thaguage is found ambiguous or susceptible 1
conflicting interpretations, the arbitrator willdk to other common indicators, such as intern
consistency of contract language, bargaining hisdod past practice to ascertain the mutua|

intent of the parties.

Article X, Section 4 requires the District to pay @employee required to work more days tha
their regular work year or more hours than thegutar workday by assignment to a different
salary schedule “or paid their regular daily ratedach excess day.” If the Grievant’s regula|
work year had been 208 days she would have beeadtan a different salary schedule, whif

is appendix A4-B. It was undisputed that the Distpiays eligible psychologists their
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anniversary increment for all assigned 208 daykasmwhen they are place on salary sched
A4-B. Salary schedule A4-B does not show annivgrsaarements. The Grievant’s regular w
year was 193 days. Thus she was placed on thedy@3wbrk year salary schedule found at
appendix A4, which does not show anniversary inems) For her 10 extra days work the

District calculated the regular daily rate requibgdArticle X, Section 4.

The CBA contains different salary schedules foeottlasses of employees required to work
more days than their regular work year or more sith@an their regular workday, which are
found at appendices A1-B and A1-C. Both salary duales create a daily rate by dividing the
annual salary found in appendix Al by the numbetayfs in the work ye&rThe daily rates
found in A1-B and A1-C does not include the anrsegy increments. Whereas, annual
anniversary increments are found at the bottomloédparated from the other annual salary,

steps. There is no mention of anniversary increroaril-B and A1-C.

Appendix A3 defines, establishes requirements atglaanounts for anniversary increments.
amount paid is designated as a “stipend.” In tlse cd the grievant the stipend is 7.5%. The
CBA contains other stipends such as $750 for eadpetbrate. The CBA does not specificall
state whether stipends are included or excludédartalculation of “regular daily rate” used {

payment of extended work year or workday.

Because the language in Article X, Section 4, wiead in conjunction with other relevant

provisions of the CBA, reasonably supports eitherAssociation’s or District’s interpretatior]

1 A1-B shows daily rate based on 185-day work year a nd A1-C shows daily rate

based on 182-day work year.

Arbitrator’s Opinion and Award

ule

ork

The

or




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the language is found to be ambiguous as applidlietéacts in this case. Thus, the analysis

to internal consistency of contract language, bang@ history and past practice.

The Grievant was placed on Psychologist Salary @dbeA4, which is used for 193-day regu
work year employees. A4 does not show anniversamgments. Yet eligible employees rece
their anniversary increment for 193 days. If thée@ant’s regular work year had been 208 d
she would have been place on Psychologist Saldrgdsite A4-B, which is also silent on
anniversary increments, and paid her anniversamgment for 208 days. The Association
argues that “an internally consistent interpretatid Article X, Section 4 requires that any
employee receive the same rate of pay for workduditeonal days, regardless of whether the)
amount was calculated based on the PsychologiatySathedule for 208 days (A4-B) or the

language found in Article X, Section 4.

The Association’s inconsistent contract languageent is not supported when the CBA is
construed as a whole. Article X, Section 4, whiokayns “Extended Workyear and/or Workd
Employees, commences with, “An employee requirethbyDistrict to work more days than t
regular workyear...” The Grievant’s regular work yeas 193 days. Her extended work yeg

was an additional 10 days, for which she was pardégular daily rate that did not include h

anniversary increment. A careful reading of the Ca#Al the record shows, that if the Grievant

had been on Psychologist Salary Schedule A4-B andegular work year of 208 days had b
extended by 10 days, the application would have loeesistent. The Grievant would have b
paid a regular daily rate for each of the 10 dagyoind 208 days. That regular daily rate wou

exclude her anniversary increment. This is consistéth 185-day regular work year and 183

day regular work year employees required to wotkmrced work year (JX 1 A1-B and A1-C).
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is reduced by a daily rate computation that inctutheir anniversary increment (JX 1 at A2-B),
which is consistent with Education Code Sectiond5(AX 2). In addition, Article IV, Sectior
4 (E) uses the a daily rate computation that inetuaihniversary increments to reimburse the
District “at the basic daily rate of pay for thée@se of the Association President for the regular
work year of one hundred eighty-five (185) daydieTAssociation argues that internal
consistency requires the same daily rate formuladtary deductions for incomplete work ygars

as for extended work year and reimbursement fooéiation President leave.

The Association’s arguments are unpersuasive. Edncdode Section 45041 and A2-B of the

Collective Bargaining Agreement provide the methedd to calculate payroll deductions fof

employees who work less than the “normal” work y@#at calculation includes the anniversary

increment. During direct examination Jan Michels@s asked, why the anniversary increment
was included in the salary deduction calculatiormh certificated employee works less than

the full year? She responded that if a certificaegbloyee does not work a full work year the

anniversary increment is not earned for that y&his is logical and consistent. When employees

do not complete their regular work year as a resfulieath, resignation or other reason they jare
not paid for days they did not work, including l@vgy increment, if any. This salary deductipn
calculation is applied to the employees “regular*rmrmal” work year. The issue in this

arbitration involved “extended work year.”

Arbitrator’s Opinion and Award 11
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Evidence on bargaining history is found in theitesty of Glenn King, Assistant
Superintendent Human Resources. The District hgdoged him for 35 years. His involvems
in negotiation of the CBA, as a member of the [us# bargaining team, commenced with th
1991-92 school year. He became the District's ahégfotiator in 1993-94. He testified that th
language in appendix A3 is the same as found iL894-92 CBA (District Ex 5), except the
amount of the stipend has changed over time. Hetasified that appendices A1 and A1-C
have remained unchanged, except for amounts. ApgeEndl and Al-C effective July 1, 199
were received into evidence as District Exhibib Bupport of his testimony. Glenn King furth
testified that salaries were negotiated each yetden the District and the Association. The
issue of excluding anniversary increments fromwalon of regular daily rate was never
discussed during negotiations. During these salagptiations appendix Al always showed

anniversary increments and the daily rate saldmngdales (A1-B and A1-C) did not. He furthg

nt

e

4
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testified that during negotiations the Districtpaeed the salary schedules and then forwarded

them to the Association for their review prior tgrsng off. All during this time, 1991 to
present, Glenn King testified the District alwaysdemployees working beyond their regulg

work year a regular daily rate that excluded armsiag/ increments.

The evidence on past practice shows the Distrigtcoasistently, for 14 or more years, exclu
anniversary increment from calculation of regulailydrate. This is supported by the testimo
of Assistant Superintendent Human Resources, d@&my and Payroll Manager, Jan

Michelson. The practice was first questioned in&weber 2003 when the Association filed th

grievance giving rise to this arbitration.

Karen Kyhn, California Teachers Association stig§tified that she had been assigned to w

with the Association. She was involved in the negimn of the current CBA. It was while
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processing the grievance, at issue in this arlbtrathat Karen Kyhn first became aware that|
District was not including anniversary incrememishe base salary for extra days worked. 7
Association argues that it was unaware of the mactherefore it lacks mutuality. They cite

Grand Rapid Die Casting, CA.965 Howlett) 44LA 954, 956. Arbitrator Howlettrnduded thg

a practice for which the employer failed to offerdence of union awareness meant that the
employer had not met its burden of establishinguéuiad practice which could be used to eith
interpret ambiguous language ...” (Association Brigf)that case the employer tried to esta
a past practice based on two occurrences in one Aatrator Howlett distinguished the fact

in Grand Rapids Die Casting, (oom Mosler Safe Compan®1 LA 189 (Milton H. Schmidt,

1958). In_Moslethe practice had been in place for at least theJ#agears. Quoting Arbitrato

Howlett, “Eighteen years is a far cry from two @stes during one year. An eighteen-year-g
practice is long enough and repetitive enough abiths inconceivable to believe that the un

representatives did not know the method of payrheirg employed?

Jan Michelson testified that the District has ergptbher for over 14 years as Payroll Manag
During this time the District had always excludé@ends, including anniversary increments
from the calculation of regular daily rate. Shelfer testified that more than 300 employees
receive an anniversary increment. She researcteegrapared District Exhibit 3 based on

available payroll records for past 3 yeaiistrict Exhibit 3 shows 10 employees, includthg
Grievant, receiving anniversary increments in whiody were paid for extra days worked ba|
on a regular daily rate calculation that excludediersary increments. Foundational payrol

records in support of District Exhibit 3 were reas into evidence as District Exhibit 4.

2 For further discussion on lack of knowledge and de gree of mutuality in
establishing the weight to be accorded past practic e, see Elkouri and
Elkouri, How Arbitration Works, Third Ed. pp. 406-4 07.

3 Jan Michelson testified that payroll records beyon d 3 years are in storage.
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The District’s practice of excluding anniversargr@ments from calculation of regular daily
is not isolated, infrequent or occasional. It hesusred numerous times over the past 14 or |

years. During this time salaries have been annuaifyotiated. Stipend amounts have chang

Yet the underlying language supporting the Dissiptactice has remained unchanged. The

have been no complaints from employees or the Aatsoic for 14 or more years until this
grievance. Thus it must be assumed the Associataanaware or should have been aware o

practice and has acquiesced to this practice.

Award
Having heard or read and carefully reviewed thel@wte and briefs in this case and in light
the above discussion, the Arbitrator finds as fetio
1. The District did not violate the 2002-2005 Agreeinfen Certificated Bargaining Unit
when it paid grievant for additional hours of seevpursuant to an hourly rate based
the amount of $80,075, divided by 193 days, divide® hours?
2. The grievance is denied.
Dated: September 7, 2004 at Crestline, California
Joseph J. Woodford, Arbitrator
14
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